EPA’s Local Government Advisory Commitiee

765 [ Question 2- What opportunities and challenges exist for your locality with relying on Justice
766 Scalia’s opinion?
767

768  Background
769  Cities and communities care deeply about the quality of water. One concem is that a rule that is left

770  entirely to interpretation and does not provide sufficient clarity, may add to costs and delays without
771 cauwsing important improvement to water quality. (Goodmann Letter) We understand that the goal is to
772  make it easier to identify WOTUS and a rule interpreting the Scalia decision may not draw bright

773 enough lines for local govermments fo easily identify those waters affected. Therefore, the use of the

774  Scalia approach in and of itself is unlikely to significantly resolve all of the iderable uncertainty

775  surrounding CWA jurisdiction (either then or now), or prevent continuing liti n to test the agencies
776  interpretations in the federal courts. However, the 2008 guidance does teria that will pose less
777 uncertainty and yield faster results. If the 2008 guidance were revised to e clearer definitiors with
778  input fromstates, local and tribal govemments and other stakeh Ide ‘with statesspecific criteria, it could
779  perhaps help to resolve these issues.

780

781  Recormmendations:

08 guidance into a revised rule can
ad to more certainty and more

782 %Relying on a modified Scalia approach and incorporatir
783  provide a clearer certainty of federal jurisdictional waters wh
784  ease in pemitting.

785

786 [ Question 3: Are there other approaches to defmmg “waters of the U.S.” that you would like
787

788  Backy

789  The 2008 gmdance documen assistance and criteria to assess jurisdiction of
790  WOTUS (post- Rapanos proach but also asserts criteria to be used for
791 further consideration of urisdi ; ers). This approach would reflect the opportunity

792  to cover waters significant to: e new WOTUS rule should also confirm

793  certain exemptions from feder: “offering federal clarification where there has previously
794  been uncertaint : [ er detention ponds, wastewater treatment facilities
795

796

797

798 similar approach articulated in the guidance to the 2008 guidance be

799  uwsed {o revise the

800 % The 2015 rule regulates any area having a trace amount of water if it also has — or ever had — a
801  bed, bank, and an ordinary high water mark (OHWM). This could include many channels and other

802 features that are almost perpetually dry. For the 2017 revised rule, there should be more predictability
803  and certainty in general if there is a dry bed with a OHWM (with historical aerial or infrared

804  photography that it can be established as a WOTUS) or exempt.

805 || Question 4-The agencies’ economic analysis for step 2 intends to review programs under CWA
806 303, 311, 401, 402 and 404. Are there any other programs specific to your locality that could be
807 affected but would not be captured in such an economic analysis?
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EPA’s Local Government Advisory Commitiee

A revised Clean Water Rule is expected to have increased clarity and certainty to the process of making
jurisdictional determinations under the CWA. Individual jurisdictional determinations can be time-
consuming and resource-intensive for the agencies, permittees, business community and local governments.
A revised rule should be designed to reduce the uncertainty and clarify categories of waters that are
jurisdictional or not jurisdictional by simplifying the process. Clarifying the CWR will reduce the costs and
have positive economic benefits. However, the rule itself does not incur direct gosts. The rule only applies
when a pemit is required for a pollutant discharge that would degrade, p or destroy a water
body. On a positive jurisdictional call, it is uncertain how high the direct &
pay those costs. More Clearly defined exemptions wiII I&esen the trigg

for drlnklng water sources. Because of the high costs of wi
these costs are often transferred directly to the rate pa >

. Whereas, under a CWA pemit,
ther than the costs transferred to the
more authority, likely with more
 and local govemments would
the economic analysis should

the pemittee would seemingly be required to pay mitigation @
local govemment or rate payer. Also, as state or local programs
efficiency, the costs to manage permitting pro could increase.
not be able to assume these costs without add
be broad and the direct and indirect costs be

Recmnmﬂatlora'
e BEconomic Analysis sh ad to i : pécts to not only Clean Water Act programs but

also state and local progr.

Below are programs from a
Analysis:

| governments realize that poor water quality affects the
ities, disproportionally impacting those that are low-income.
ize that protecting source water bodies like rivers, lakes, streams,

r is paramount fo protecting drinking water. (LGAC 2016 Drinking
Water rt). | Safe Drinking Water Act, Source Water Assessments (SWAs) provide
information ab s of drinking water used by public water systems. SWAs are studies or
reports devek y states to help local governments, water utilities, and others protect sources
of drinking water and are done differently by each state. Each program is adapted to a state’s
water resources and drinking water needs. To protect source water, the tools of the Safe Drinking
Water Act (SDWA) and Clean Water Act (CWA) programs are utilized to protect source water.
Additional protection tools can be found in other EPA programs and various agricultural
programs. Changes made to CWA programs may greatly impact state and local source water
protection programs and plans. This could have significant economic impacts to local communities.
For example, in Flint, Michigan, shifting the source water to the Detroif River water resulted in
significant deterioration of water quality that produced significant public health and economic
problems. In Portland, Oregon, where source water is protected, treatment cost is less by having
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EPA’s Local Government Advisory Commitiee

855 Clean Water Protection programs in place. It is unclear how changes in a revised rule will impact
856 streams and tributaries that impact local sources of drinking water. If adequate CWA protections
857 are not in place it could have significant negative economic impacts to water utilities. These costs
858 are likely be transferred to local governments and rate payers. It is also unclear how this may
859 impact the prevalence of toxic algal blooms which have proved very costly on drinking water.
860

861 4 CWA Section 402 - The NPDES pemits and discharges could hold significant economic issues for
862 local govemments in regard to WOTUS for wastewater treatment, stormwater management,

863 CSO0s, and application of pesticides (used for vector control). There has:been a concem about
864 expanded federal jurisdiction to previously unregulated streans, di , and wetlands. However,
865 a revised rule will include exclusions beneficial for those that ope S4s. The rule includes key
866 exclusions that may be useful for localities. The rule retains a lof ing exclusion for “waste
867 treatment systems,” such as treatment ponds and lagoons. lt xclusions for

868 artificially created ponds, settling basins, construction and mini “rplts and wastewater
869 recycling structures. Lastly, the revised rule could finally

870 the CWA does not apply to groundwater. For M&4s,

871 was it could potentially be used as parts of an

872 BMPs, and green infrastructure projects — are “w

873 that NPDES permit coverage would be required to disc to an MS4 or that a CWA 404
874 pemit would be required to do maintenance on a BMP. 15 final rule includes, for the first
875 time, a regulatory exclusion for “Storr

876 stormwater that are created in dry la
877 were created in previously existing stre
878 because they take precedence over the

879 conveyance ditch that qualifies for the sto . / d be excluded from CWA

880 jurisdiction even if the ditch.would be cors w]Ul’ISdICtIOﬂ | water under the tributary test.
881 Furthermore, in a re revious position, the agencies stated that they
882 do not retain any di [ d CWA jurisdiction to water features that qualify for one of
883 e will impact Section 402 permits. Potentially,
884 [ d prov ore costly than Section 404 pemitting at the local level in
885 J

886

887 & f the U.S.- Since 2011, pesticide applications into, over, or
888 er the CWA National Pollutant Discharge Elimination System
889 ' 2009 US. Court of Appeals for the Sixth Circuit ruling. Agricultural
890 ici icators and local governments have opposed or expressed concems on
891 ' ne grounds that it is duplicative and unnecessary to regulate pesticides
892 1 the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA). Local
893 ) y govemments are largely responsible for vector control programs to
894 manage mo praying of insecticides to reduce vectors and public health concerms.

895 Although the C ould have arguably expanded the scope of the waters requiring pesticide
896 pemitting, the replacement or elimination of the CWR will not end NPDES requirements for

897 pesticides. However, it may provide opportunity to clarify what discharge waters are subject to
898 federal versus state pemits.

899

900 # Section 303 (d)- Currently, The National Rivers and Streams Assessment (NRSA) 2008-2009

901 report provides information on the biological and recreational condition of the nation’s rivers and
902 streams and the key stressors that affect them. The Report indicated that about half of our

903 nation’s streams (some of which provide sources of drinking water) have poor water quality.
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BEPA’s Local Government Advisory Commitiee

Poorer water quality could result in significant treatment costs such as Impaired Water sites under
CWA Section 303(d) which could transfer the costs to local governments. In addition, in
communities that rely on these water bodies for drinking water and source water, the cost will
ultimately be transferred to rate payers, having a significant economic impact to local
governments. It is uncertain how changes in a revised WOTUS rule will impact on local
governments and their local efforts to improve access to clean water.

4 Section 319 and Other Grants-It is uncertain as to how the determi
grants to states and communities. A grant may be given a priori
the U.S. It is uncertain how that would impact states and comm

of WOTUS will impact
iven to protect a Water of

4 The Coastal Zone Management Act (CZMA) of 197
nation’s coastal resources, including the Great Lak
Atmospheric Administration (NOAA). The goal is ¢
possible, to restore or enhance the resources of the!
Zone Management (CZMA) Program ains to balance
state and territorial coastal management programs manai
Zone pemits. These CZMA Programs work in tandem with tr
Section 404. The Economic Analysis sh '
resources and wetlands, including an
as fishery (salmon and seafood industry
example, in the Puget Sound region, fish t
million to tribal personal income In areas
$10,000, a decline i i

’,.al zone.” The National Coastal
land and water issues through

ter dependent industries. For

t operations reeled in about $18
verage annual per capita inoome is around
ish can significantly impact the economies of

. An example, the LGAC worked with is

Spill to local govermments in the Gulf of Mexico.

The Gulf flshlng and~~t I tries produce
federal CWA authorl potential impacts could oocur, having deleterious impacts

. 5- What additional information can you provide from a local government
ective that EPA should be aware of?
DEFINITION
Background

Clear definitions are critical for the revised WOTUS rule. The LGAC fully supports and endorses EPA’s
efforts for clarification of ‘Waters of the United States’. These improvements are long overdue. The
LGAC highlights clarity in definitions, which is critical for the revised rule. While the LGAC does not have
specific language recommendations for all of the definitions of a revised rule, the LGAC offers the
following for the EPA to consider including, redefining or clarifying in the rule.
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EPA’s Local Govemiment Advisory Commitiee

950 Recommendations:
951 The LGAC puts forward the following definitions brought forward to consider in the 2017 WOTUS Rule.
952 .

953 % EPA should, where appropriate, use definitions that are used consistently across all of the federal
954  agencies, e.g. EPA, Army Corps of Engineers, Federal Emergency Management Agency, Department of
955  Agriculiure, U.S. Geological Survey and U.S. Forest Services.

956

957 % EPA should task an Interagency Workgroup to develop a glossary of definjtions and publish this
958  Interagency Glossary of Terms, following public review.
959

r
960 %Deﬁniﬁons should be practical, written in plain English, and be enf
961

962 %//&The LGAC recommends that narrative descriptions with exg
963  definitions, as well as pictures, where this could achieve gre:
964

/
965 L iThe public should have the opportunity to comment on re
966

.
967 %The following terms, among others, should |
968  ‘adjacent’, ‘irrigation-induced wetlands' and
969  defined based upon exclusion of what it is not.
970

971 %The LGAC recommends that ER#&
972

973

974 Weﬂands
975
976
977
978
979
980  Floodpl
981 t
982 and the water bodies of streams, rivers, !ukes, estuaries, and coastal
983 ] may become inundated as a result of changing conditions.” The

984 inition should take into account movement of flood lines due to extreme

985
986
987 Rlpunan area

988 % The LGAC recommends that riparian areas be defined as “an area bordering a water where
989 surface or subsurface hydrology directly influences the ecological processes and plant and
990 animal community structure in that area. Riparion areas are transitional areas between aquatic
991 and terrestrial ecosystems that influence the exchange of energy and materials between those
992 ecosystens.”

993

994  Floodway
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EPA’s Local Government Advisory Commitiee

% Floodway’ should be defined as a flood course within the banks or within a canyon where water
would be expected to flow under normal circumstances.

Ditches
% A clear definition of ‘ditch’ should be provided in the proposed rule.

% The following Google Dictionary definition of ‘ditch’: a “narrow channel dug in the ground
typically used for drainage”. Examples listed are trench, croft, channel;.dike, drain, watercourse
conduits.

e

ENVIRONMENTAL JUSTICE

Background
The LGAC would like to assure that all, but especially EJ, small, rural and tribal communities have access
to safe drinking water and these water sources protected and made accessible. (For example,
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1041  disproportionately low income communities do not have access to drinking water and source water is the
1042  only source of water).

1043  EJ Communities:

1044 “ Must have regulation and enforcement that is coordinated among all levels (federal, state and
1045 local) to assure we protect water now and for our future generations, since water is life.

1046

1047 “ Must have protections against current contaminants but, as well, engage the scientific community
1048 to preserve safe drinking water, and recreational waters from new and emerging contaminants.
1049 EJ communities and Tribal communities depend on clean and safe wi or their food supply, as
1050 well.

1051 Sl

1052 “ Need to have clearly defined WOTUS, what they are and engage EJ'communities to better
1053 understand protection of these valuable watersheds a

1054

1055 % Look to local communities to find local solutions. ding clean
1056 and safe source water, are needed for EJ commun inki
1057 water.

1058

1059

1060 eoconomic analysis to assess cxmulatlv

1061 exposed to contaminated water (lead,

1062

1063 &

1064

1065

1066  Recommendations:

r U
1067 ///% The revised rve as another important tool towards advancing clean safe
1068  drinking 4 ut the country, but especially for EJ, small, rural and tribal
1069 ' '
1070 & aThe revised nclude protections for the access of reliable, clean and safe drinking

onately affected low income EJ communities (who already have
d wulnerable populations across the country.

1071  water especially
1072  significant health disg

1073 /%%% revised WOTUS rule should protect communities against downstream impacts of agricultural
1074  runoff, sewage, industrial waste, mining, flooding and improper disposal of medical waste.

X _ : . L
1075 %ﬁe revised WOTUS rule must assure protection of water bodies from contamination that can
1076  significantly ham the health of a community.

1077
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EP&’s Local Government Advisory Commitiee

I Question 6- Are there other issues the agencies should consider which would help ease the
regulatory burden for implementation of WOTUS for state, local and tribal government?

The LAC believes that clear boundaries of WOTUS jurisdiction and clear exemptions are crucial for the
support of local govemments. Clear boundaries provide for more equitable and predictable permitting
and also for better protection of our water resources. (LGAC 2014 Report)

The LGAC concludes, based upon the testimony that we heard and the analysis of the Corrm!ttee, that a

govemments conceming MS4s. The LGAC is uncertain of what t
MS4s as a revised rule is currently not written. MS4s and gre:
continuum of care that is being implemented at the local.,
Report)

reen infrastructure is centered on
uired to meet State Water

Much of the uncertainty of MS4s (in 2014), was that stormwate
whether these collection systems or portions of, the systems would t
Quality Standards (WQS) under Section 303(d) ¢
because they will now be corsidered a "Water
designed for this application so appllcatlon with

established designated use for
unless the state demorstrates. one of six particular reasons, none of which is
pending EPA proposed rule on water quality
ent (i.e., by requiring a "highest attainable
use" presumption). Also, if i er Section 404 it will likely need a Section

402 pemit and subject to W

ater happers at the Iocal level. High performing local agencies should be
noted as following bes ctices and afforded a relaxed regulatory environment in those circurstances
where water quality objectives are met and exceeded. (LGAC 2014 Report)

The LGAC believes that making jurisdiction calls of what is ‘exempt’ and what is not in a timely fashion is
critical to protecting water resources and providing predictability to state and local govemments. The
LGAC believes that easily accessible predictive tools need to be developed and utilized to speed this
process. (LGAC 2014 Report)
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1127
1128 Recommendatiors:

1129 LGAC recommends that the use of State General pemits be expanded to reduce the regulatory
1130  burden and also be used for smaller projects with minimal impacts. It could also be used to address

1131 regional and state specific activities and special water bodies. Under Section 404(e) of the Clean Water
1132 Act, the US. Amy Corps of Engineers can issue general permits to authorize activities that have minimal
1133  individual and curulative adverse environmental effects. Nationwide permits can authorize a wide

1134 variety of activities such as mooring buoys, residential developments, utility lines, road crossings, mining
1135  activities, wetland and stream restoration activities, and commercial shellfish a¢
1136  pemits, whether individual or general, must be reissued every five years.
1137 |

1138 %ﬁe LGAC recommends that BPA clearly articulate jurisdictional waters |n
1139  plainEnglish, describes these areas with a clear statement of wi

1140  provide local govermnments with more certainty and as.xrance umnunlcatlng th
1141 communities. (LGAC 2014 Report)
1142

1143 /%ﬂﬁe LGAC highly recommends explicitly specifying when d

1144  (LGAC 2014 Report)
1145

1146 %ﬁme LGAC recommends that manmade con
1147  the United States. This includes manmade green
1148  ditches, manmade drains, and manmade ponds.
1149

1150 %{ﬁThe LGAC recommends tha components of MS4s are included in Waters of the
1151 United States. This includes ted modifications to natural wetlands. (LGAC
1152 2014 Report) \ al
1153

j
1154 L4 LGAC projects be exempt from WOTUS and that they

1155
1156

ources. (LGAC 2014 Report)

1157
1158
1159
1160
1161

(LGAC 2014 Repo

J
1162 %ﬂe LGAC recommends that EPA work to identify regional areas where jurisdictional determinations
1163  could be problematic in tenms of sea level rise and where groundwater and surface flow intermix. For
1164  example, it isunclear how the state of Florida, with so much land area nearly at sea level, will be
1165  categorized. In this specific region, conceivably all waters could potentially be jurisdictional. The LGAC
1166  recommends that specific guidance be developed to address and classify these areas with region-specific
1167  criteria to assess jurisdictional determinations. LGAC 2014 Report)
1168

//?“
1169 L 4The LGAC recommends that EPA, working with the Corps of Engineers, develop a tool for use by local
1170  govemments which a pemittee can use to assess their own jurisdictional status. For example, this could
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1171  involve a simple categorical, printable questionnaire in a decision tree framework with questions aimed
1172 with an outcome of ‘yes', ‘no’ or ‘maybe’. The LGAC recommends this method be computerized and
1173 developed as a smartphone application which yields a simple predictive outcome. (LGAC 2014 Report)
1174

r
1175 %//ﬁm LGAC recommends that BPA work directly with stormwater associations to provide guidance to
1176  best address MS4s, stormwater controls, and their jurisdictional detemminations. LGAC 2014 Report)
1177

1178 %%%ﬂwe LGAC recommends that BPA look to stormwater experts and the practice
1179  professionals can lend to a proposed WOTUS rule that the BPA is corsidering
1180 (LGAC 2014 Report)
1181

advice that stormwater
‘Waters of the US.

1182 / “aThe LGAC recommends addressing how mining impoundments; borrow plts an
1183  addressed within jurisdiction of WOTUS. (LGAC 2014 Report):
1184

% |
1185  w.aThe LGAC recommends that regional and local techni
1186  (e.g. checklists, smartphone apps, etc.) designed to account jen
1187  be developed to assist with jurisdictional calls. LGAC 2014 Repo

1188 ‘

r

1189 @m LGAC recommends that BPA provide p
1190  planning tool to ascertain jurisdictional probabi
1191 Hydrologic Unit Codes (HUC) for waterways. (It
1192 HUC-12 or less will be included in WOTUS.) (LG
1193 g8

1194 IMPLEMENTATION
1195

1196
1197  The LGAC heard strong conce rding implementation, especially from local govermments.
1198  Several local ager Interpretation as well as uncertainty in time and cost to
1199  undertake the Lt : g must be corsistently interpreted by all parties

1200 mcludlng , ineers and local agencies. The rule should stipulate

1201 responsiy [
1202 delay
1203

1204

1205  Recaommendatic

1206 /”24' e LGAC r i t a revised rule stipulate time frames for pemmit review and jurisdictional
1207  determinations. Time fr such as 60 to 90 days to obtain a pemit would be well-received at the
1208  local level. (LGAC 2014 Report)

ilings ponds will be

which could be used as a
apping would include the
aterways with a designation of

1209

1210 %M LGAC recommends that EPA more clearly identify how Preliminary Jurisdictional Determinations
1211 would be processed to avoid unnecessary pemit delays. (Goodmann Letter)

1212
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EPA’s Local Government Advisory Commitiee

r

%ﬂe LGAC recommends that EPA Administrator work with the Chief of the US Army Corps of Engineers
to determine a process to reduce the issue of pemmitting delays of Section 404 pemnits. These delays are
a significant and a costly issue for local governments. (LGAC 2014 Report)

F

LGAC recommends that state agency staff be utilized to make jurisdictional calls and work in
cooperation with local districts with subject matter expertise such as county-based Conservation Districts
or water management districts (e.g. Florida Water Management District). These local agencies can work
together with the Corps to streamline pemitting. (LGAC 2014 Report)

%@m LGAC recommends that EPA regionalize wetlands delineation mai

%ﬂe LGAC recommends that State agencies be delegated th
determinations. These determinations could be certified by th
private sector finms and/or individuals could be certified.{o
overburdened federal agencies and accelerate the dete

%EPA and the Corps should provide mappingy
accessible by zip code and available online.

r
/////ﬁ LGAC recommends |
address local tools for st

Committee to develop a cohesive strategy to
that it does not interfere with local governments

govemments have zoning ordin; management plans that are protective of streants,
iti ar how a revised WOTUS rule will affect our

communities to utilize the regulatory tools that the Clean Water Act
ter Act (SDWA) provide in order to protect source water, especially for
bal communities where this threat remains. (LGAC Drinking Water

ends that the BPA continue to explore how the SDWA and the CWA could
protect source water and our nation’s water resources. In addition, the LGAC
recommends that the BPA coordinate a Memorandum of Agreement with the U.S. Department of
Agriculture’s Natural Resources Conservation Service (NRCS) to explore ways to reduce agricultural
runoff and improve soil health. (LGAC Drinking Water Report 2016)
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STATE ASSUMPTION OF SECTION 404

Under current regulations, states and some tribes may seek delegation to implement CWA § 404 which
govems dredge and fill activities in wetlands and other waters. This CWA assumption allows a state or
tribe to regulate those waters and to take jurisdictional resporsibility to condition, approve or deny
dredge and fill pemits in lieu of the federal Section 404 program administered by the Corps and BPA.
The state or tribal program must be approved by the EPA and the Corps of Engineers. States and tribes
play a significant role in implementing CWA Section 404 Program through as [
integrated and comprehensive water program addressing the full range of
requirements. Assumption allows for flexibility, less time constraints and it
local water quality objectives.

, tribal, and CWA
ility to integrate state and

The State of Michigan has received delegation authority and t BAC was brietf their program.
Under the Michigan program, the permitting process is more sf lined and has incorporated other
state statutory programs like CWA § 401 certifications, d er state ry programs.
The average time of the permitting process is 21 days.”

Based on the Michigan example, the LGAC believes that states
Section 404 program, especially in addressing regional issues. Sta
local govemments, businesses, agriculture and private landowners.

re effectively administer the
an more effectively interact with
AC 2014 Report)

Recommendations:

%ﬂe LGAC believes that State Assumed CWA
savings in time and money and shoul

: ams may provide substantial cost-
urther. (LGAC 2014 Report)

J
%ﬁe LGAC recommel facilitate State Assumption of the Section 404

program.

L 4l order f programs to be successful, adequate resources must be made available
and compar: v at protections must be adopted by the state or tribal govermment. Despite
these pe this is a highly worthwhile approach. Incentivizing the
delegatio a strong retum on investment. LGAC 2014 Report)

nore receptive to a revised WOTUS rule if it is a state-run program
) local and regional issues. (LGAC 2014 Report)

/
%{% 4 The LGAC strongly suggests federal incentives for States and Tribes to assume the CWA Section 404

program. These federal incentives should also provide technical, financial and staffing resources to
assume the CWA 404 program. (LGAC 2014 Report)

7 “Wetlands Protection.” Michigan Department of Environrmental Quality. www.mi.gov/wetlands.
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1296
1297  ENFORCEMENT
1298

1299  Backg.

1300  The LGAC believes that enforcement will be important in implementing the CWA programs to follow a
1301 revised rule. It is not possible to ascertain the impacts of enforcement on local governments without a
1302 revised rule currently in place. The LGAC also believes that clarified definitions contained within a
1303  revised WOTUS rule will be crifical to effective and equitable enforcement of the rule. (LGAC 2014
1304  Report)
1305

1306

1307  Recommendatiors:
r :
L The LGAC recommends that flexibility is important within the regu

1308
1309
1310
1311

1312
1313
1314
1315
1316
1317

1318
1319

1320
1321
1322
1323

1324
1325 usly pasitive impacts on the rivers and streams of the
1326 ic prosperity and well-being for our nation’s communities.

1327
1328  drinkin

1329
1330
1331
1332
1333
1334
1335

1336 Recommendations:

1337 %/The LGAC recommends that BPA work with cities and communities on Integrated Water Quality
1338  Planning that will incorporate all of the Clean Water Act provisions into local plans, including Section
1339  404. This planning process is already ongoing and the LGAC looks forward to these proactive

1340  approaches to address water quality concerrs while providing green infrastructure and multi-use
1341 amenities to serve our public and create jobs. (LGAC 2014 Report)

1342

spending millions of dollars to improve our waterways and
es even have more protective water quality standards than those

and how it can be in nto state, tribal and local water quality plans. LGAC 2014 Report)
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1343
1344
1345
1346
1347
1348

1349
1350

1351

1352
1353
1354
1355
1356
1357
1358
1359
1360
1361
1362
1363

1364

1365
1366
1367
1368
1369

1370
1371
1372
1373
1374
1375
1376
1377
1378
1379

1380
1381
1382
1383

1384
1385
1386
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%/éﬂw LGAC recommends that EPA incentivize local, tribal and state agencies to engage in Integrated
Water Quality Planning and develop policies, programs and projects that further the goals of the Clean
Water Act. The rule should not in any way discourage local efforts to improve water quality through
projects and programs. (LGAC 2014 Report)

L. Question 7- What should the agencies consider in communicating the final rule fo state, local
and tribal governments to help them fully understand these regulatory changes and
implementing them efficiently and most cost-effectively?

Background
The LGAC believes that clear communication and outreach is essenti
a revised rule is developed. There are many misconceptions and
Corps of Engineers, and a revised WOTUS rule’s impact on G

In learning from the WOTUS 2015 rule, we heard conc
these concerns about the mixed messages relating to the e

The LGAC recommends that the EPA share the LGAC findings a
environmental commissioners, state agriculturdlidirectors, state wate
(LGAC Water Report 2014)

ommendations with the state
tectors, and other state officials.

Recommendations:

\ deve!oped laying out the clear messaging of
| a side- by- side comparison of what the rule
should be developed to enhance public

The revised WOTUS rule. It :
currently is and what the

e did not change
correct, what likely occurred in the field is that local agencies may have experienced a
trast to this statement, as jurisdictional assertion was expected fo

?A and the US Army Corps of Engineers do not understate the impact

lictions. Also, the economic analysis should include all Clean Water Act

&%%The LGAC recommends that the EPA continue to evolve and improve its communication with local
governments, as well as EJ, agricultural and small communities with respect to the ‘Waters of the United
States.’

%The LGAC recommends that EPA develop Fact Sheets to communicate the proposed changes in the
WOTUS rule designed specifically for locally elected officials.
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1387 %ﬁh&z EPA should work with State Municipal Leagues and other intergovemmental organizations to
1388  distribute communication materials for local governments. (LGAC Drinking Water Report 2016)
1389

V\
1390 % In BPA’s annual or biannual meetings with State Environmental Commissioners, State Public Health
1391  Directors and State Agricultural Directors, the EPA should convene a special forum on ‘Waters of the US’
1392  onways to assist local governments, EJ communities and rural communities. (LGAC Drinking Water Report

1393 2016)

1394

1395

1396 || Question 8- The Workgroup will also develop recommendations on how the EPA can better work
1397 with local governments and engage local governments on issues such as: What additional

1398 regulatory issues could be revised or clarified to more effectwely to help local governments
1399 understand how this rule would apply? Are there addn:lonal policy drscussro s that could help
1400 address local questions about implementation, in agncultural and rural small; communrtres? Are
1401 there other considerations such as ditch maintenance, stormwater management or green

1402 infrastructure? :

1403 8a. What additional regulatory issues could be revised or clarified to more effectively to help
1404 local governments understand ho

1405

1406

1407  Recammendations:

r
1408 %ﬁﬁe LGAC recommends tha
1409  Wastewater systens. (Goo
1410

impacts of a revised rule on NPDES and

1411 /”/// LGAC recommends tha
1412  what is jurisdictional under the
1413  acouracy what a
1414  water and d
1415  Report)
1416 :
1417
1418
1419  8.b.
1420
1421
1422

1423 0l

1424  The Small Community Advisory Subcommittee (SCAS) of the LGAC investigated in greater

1425  depth the agricultural related issues to a revised WOTUS rule. The SCAS had some observations from the
1426  testimony received. Also, several of the SCAS Members are also agricultural producers or work closely
1427  with the Conservation Districts. Generally, at issue for the agricultural community in the 2015 rule was the
1428  lack of clear definitions and the lack of clarity on exemptiors.

1429

1430  Agricultural issues remain an area where there is a great deal of uncertainty and confusion regarding
1431 WOTUS. The SCAS believes that the agricultural community presents the greatest challenge but also
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1433
1434
1435
1436

1437

1438
1439
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1441
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1454
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1470

1471
1472
1473
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offers the greatest receptivity to recognizing the importance of conservation and protection of our
natural resources. Agriculture is a water-dependent business and cannot flourish without adequate
supplies of clean and safe water.

Recammendations:

%ﬁe LGAC recommends that EBPA develop a “rural strategy” which would address the issue of ‘Waters
of the US.” on agricultural lands and rural communities. This rural strategy could provide more
comprehensive planning and resources to address the full range of water qu' and community issues
associated with rural America and disadvantaged small communities.

%ﬁe LGAC recommends that there be consistency between Nat
(NRCS) and BPA on interpretation of normmal famming practices a
farming practices be included. Furthermore, the LGAC r ?
be developed and published.

£

%ﬁe LGAC recommends that the jurisdiction of farm ponds,
and ponds created by excavation and/or diking dry land for p
be exempt from WOTUS. .

ditches and ponds, artificial lakes
es of stock watering, settling basins

%ﬁe LGAC recommends that floodplains be U

/el of 5
year for agricultural purposes.

year, 100- year and 500 -

%‘lﬁe LGAC was made awart

L 4The LGAC
specific basis.

settling ponds and basirs be determined on a regional case- by -case

%ﬁe LGAC recommends expanding the Conservation Reserve program to enhance protection of
riparian areas and wetlands.

rF
%ﬁe LGAC recommends that BPA continue to work with NRCS to incentivize farming practices that
improve water quality.
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1474  Prior Converted Croplands

1475

1476 (0 (0] f04

1477  The Clean Water Rule excludes Prior Converted Croplands (PCC) from the definition of “waters of the
1478  United States.” (existing since 1992). The Rule also provides that even if another federal agency has
1479  deemed land to be PCC, the final authority regarding CWA jurisdiction remains with the EPA. Other
1480  provisions such as Swampbuster also incorporates a PCC exception but are administered by the USDA
1481  under the Food Security Act of 1985. The Act regulates federal benefits for fammers and includes

1482  provisions designed to discourage farming on converted wetlands. Under the Act, farmers who have
1483  altered a wetland after November 28, 1990, to make crop production possible are generally prohibited
1484  from receiving USDA-FSA-administered commodity, disaster, and conservation program benefits.

1485  Likewise, farmers who plant crops on wetlands converted between December 23, 1985, and November
1486 28, 1990, are ineligible for program payments. Generally, drainage systems and other conversions in
1487  place before December 23, 1985, may ocontinue in their existing form. The 2014 Fam Bill also reinstated
1488  a requirement that famrmers must comply with Swampbuster provisions to receive crop insurance premium
1489  assistance beginning in 2015. The NRCS is resporsible for making wetland determinations for purposes
1490  of USDA famm program eligibility only. Once a certified wetlands detemmination is made (and given to
1491  the fammer via form NRCS-CPA-026), it is binding on the property. All deteminations made after July 3,
1492 1996, are automatically deemed “certified.” Determinations made prior o that date may be considered
1493  certified if they meet certain conditions. If a certified wetlands determination exists, the NRCS may not
1494  issue a new detemination, absent a request by the landowner and (1) a detemmination that natural

1495  changes have oocurred to the topography or (2) an acknowledgment by NRCS that an error exists in the
1496  current report. It is uncertain how changes in the WOTUS rule will change the dates for PCC or

1497  Swampbuster provisions.

1498

1499  Recommendations:

|4
1500 %A process for determining Prior Converted Croplands should be established with the new changes to
1501 the WOTUS rule. For example, what date should the PCC be referred to.

Fy
1502 %Oﬂ agricul
1503  jurisdictiona

ure should be given authority to make WOTUS

1504

1505 e mal agricultural practices be defined more effectively to achieve the
1506  desired resul J.to be accepted by the agricultural community. Nommal famming practices are not
1507  limited to those }:and will change with advances in science and technology.

1508

1509 %zﬂm LGAC recommends consistency of definitions among NRCS, EPA and other agencies involved in
1510  these issues. The SCAS believes that a glossary defining what agricultural exemptions are will be helpful.
1511 Specifically, the LGAC has heard a great deal of concem from Norther Minnesota where there are non-
1512 tiled drainage ditches and also from agricultural communities in Georgia. (LGAC 2014 Report)

1513

y
1514 %%The LGAC recommends more effective outreach to agricultural communities and small rural
1515  communities on a revised WOTUS rule.

1516
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Recommendations:

J
%/ﬂw EPA should plainly state how WOTUS rulemaking will impact storm-water collection systems and
clearly exempt those parts of the systems that EPA does not wish to include. (Goodmamn Letter)

1517  8.c. Are there other considerations such as ditch maintenance, stormwater management or green
1518 infrastructure?

1519 wis (00 he

1520 Rule language should not have broad inclusions and cities are concemed
1521  dependent upon agency judgments and discretion for exclusions. The 1eed to be clear enough
1522  that cities do not have to either guess at application of a rule or wai cy to interpret a rule
1523  which creates uncertalnty It is unworkable for cities to rely on agenc udgments d dlscretlon for
1524  exemptions. There is a concem about the magnitude of the re
1525  address and the timeliness of the agencies’ responses giv
1526  be faced with significant delays to address critical sto
1527  action. Cities should be provided clarity by the agencies
1528  the operation and maintenance of the storm-water oollection s
1529  discretion of the agencies and when it will receive that agency |t
1530  exemption for MS4 systems including drains,
1531 that channel runoff, as well as non-MS4 sto
1532  Corps open the door for litigation and citizen
1533  "Waters of the US." and thereby subject to Sech
1534  (Goodmann Letter)
1535

{urisdictional calls will be

hout the uncertainty of the
t. In addition, without a specific
ditches and other components

3/ components, HPA and Army

%
1536 L aThe EPAshould exemp

1537
1538
1539
1540
1541

1542
1543
1544  Backg

1545 The LGAC he tensi ms that the US Amy Corps of Engineers simply does not have enough
1546  resources to eff nt permit process now, or under a new rule, without additional resources.
1547  An ineffective pemm consumes scarce local, state and federal personnel and financial resources
1548  without achieving a value-added retum on mv&stment A revised rule and the pemitting process and
1549  implementation must recognize the scarcity of these resources such that results are optimized for the level
1550  of investment. (LGAC 2014 Report) Delays and additional pemitting do not get calculated into a

1551  simplistic understanding of affordability of 2 percent of median household income (MHI), which the

1552  Agency utilizes to make determinations on significant cost impacts to local communities (Goodmann letter).
1553

1554

1555

1556
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1557  Recommendations:

1558 %/%The LGAC recommends that the EPA continue to coordinate with the US Amy Corps of Engineers to
1559  ensure that the permit process is predictable and value-added. The proposed rule must be viewed in the
1560  context of how it will be implemented to validate that the resource protection outcome is balanced

1561  against the economic cost of the permitting process. Local, tribal and state agencies are at the front lines
1562  of achieving the goals of the Clean Water Act. Engaging local agencies as collaborative partners in the
1563  conversation with EPA and the US Ammy Corps of Engineers regarding implementation can only improve
1564  the process and the desired water resources protection results. LGAC 2014 Report)

1565 '

r
1566 /%/%«?The LGAC recommends that BPA better understand the cost and resource implications, especially to
1567  local, state and tribal agencies, before drafting a revised rule. Local a are very concemed about
1568  cost, which is exacerbated by the uncertainty in the pemitting process. (LGAC 2014 Report)
1569

1570 V. CONCLUSION

1571

nnection between the EPA and
‘healthy source water. The LGAC's
imendations that offer the EPA

¢al and tribal governments. The

1572  The Local Government Advisory Committee (LGAC) provid
1573 the communities striving to provide clean drinking water and me
1574  ‘Waters of the United States’ 2017 Report provides a series of
1575  practical solutions to complex challenges base he experience
1576  LGAC is confident that our concepts and appr o
1577  framework that inspires communities to act in the

1578  Many communities have already mves’red their r

1579  innovation that advances the state actice. tribal and state governments are already leading
1580  clean water initiatives in theif jur iong, " this experience, captured in the LGAC report,
1581 to develop clear, predictg i ind laptable approaches to regulation.

1582  Thank you to the EPA Administ
1583  the goal of clean, safe and affo

r across the United States.
1584
1585
1586
1587
1588
1589
1590

1591
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1592

1503 APPENDIX

1594
1595
1596
1597
1598
1599
1600
1601

1602

1603  Disclaimer: This Report reflects
1604 any potential inaccuracies that
1605 that additional infonmation sources be

of the LGAC meetings. The Conmiittee is not responsible for
infonmation conveyed. Moreover, the Committee advises
em may exist about statistics or any other information.
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